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v.









Case No.: 01-84

GOVERNOR JAMES S. GILMORE, III, et al.,




Defendants.

DEFENDANT'S MEMORANDUM IN OPPOSITION TO MOTION 

FOR EXPEDITED DISCOVERY AND TO TAKE DEPOSITIONS PRIOR TO RESPONSIVE PLEADINGS, ETC., AND IN SUPPORT OF DEFENDANTS' 

MOTION FOR PROTECTIVE ORDER AND TO STAY DISCOVERY
The Honorable James S. Gilmore, III, Governor of Virginia, Randolph A. Beales, Attorney General of Virginia, and Cameron P. Quinn, Secretary of the State Board of Elections, appearing specially by counsel solely for the purpose of addressing plaintiffs' motions to expedite and expand discovery before defendants can file their responsive pleadings, hereby object to plaintiffs' motions, and also move the Court to stay any discovery until this Court rules on defendants' potentially dispositive motions, including defendants' motion to transfer this case to the preferred venue in Richmond, all of which will be filed on or before July 27, 2001.

SUMMARY OF ARGUMENT

There are a number of very substantial reasons based upon well-settled law which require that plaintiffs' motion to expedite be denied, and the Motion to Stay be granted.

First, there is absolutely no need whatsoever for expedited discovery in this case.  The sole justification for plaintiffs' motion for expediting answers to their overwhelmingly broad interrogatories and document production requests (and illegal depositions of eleven legislators) is the contention that this Court must decide their scattershot claims and order new districts to be drawn for holding the upcoming general elections scheduled twelve weeks from now on November 6, 2001.  This purported justification is absurd.  As will be shown, it is already too late to create new districts in time for November House of Delegate elections, and in any event, courts now refuse to grant relief which would disrupt pending general election schedules, but instead will exercise their equitable power to order new elections in the following November if districts are required to be re-drawn.  See Republican Party of Virginia v. Wilder, 774 F. Supp. 400, 407 (W.D. Va. 1991) (refusing preliminary injunction because "a rush to reorganize can only increase confusion…"); Cosner v. Dalton, 522 F. Supp. 350, 364 (E.D. Va. 1981) (after trial on merits, November elections were ordered to go forward under challenged plan in order to ensure "a strong and representative turnout.").  In sum, there is no need to burden this Court or the parties with expedited proceedings.  This case may proceed at a regular pace, and the Court can fashion an appropriate remedy in the event an entitlement to relief is established.

Second, an order expediting discovery even before responsive pleadings are filed is unusual and extraordinary—and should be granted only where the discovery requests are focused and narrowly tailored, and the plaintiff's have shown a high probability of success.  Plaintiffs' motion fails miserably on both of these accounts.  Their discovery requests are enormously overbroad, burdensome and inappropriate, and the complaint itself is shallow and contrived.  The Department of Justice already has considered and rejected their purported racial arguments, and it is virtually inconceivable that they will prevail on any of their other claims.  Given the "strong presumption of validity" which attaches to reapportionment legislation, and the "wide discretion" given to the legislative body in performing this "political" function, Jamerson v. Womack, 244 Va. 506, 510 (1992) (upholding 1991 Senate redistricting plan against Art. II, § 6 compactness challenge), this Court must not allow plaintiffs to cut corners in meeting their burden of showing that the legislation is unconstitutional "beyond a reasonable doubt."  Jamerson, 244 Va. at 510.  Moreover, much of the information sought by plaintiffs is already available to the parties and may be stipulated as part of the Court's record.  All of the proceedings before the House and Senate Privileges and Election Committees and all of the floor debates in the House and Senate (which include cross-examination questions prepared by the legislator plaintiffs' lawyers) have been recorded and transcribed.  In addition, the multi-volume submissions to the Department of Justice for the House and Senate plans under Section Five of the Voting Rights Act contain nearly all of the historical and statistical data sought by plaintiffs, and this information has been available to them since late April.  Plaintiffs are obliged to make some showing of need before their sweeping requests are granted.

Finally, defendants' Motion for Protective Order and to Stay Discovery must be granted, not only to prevent plaintiffs from seeking to take illegal and inappropriate depositions of named Delegates and Senators who unequivocally are protected from discovery by statutory and common law legislative immunity,
 but also because this Court must first decide the fundamental and dispositive issues which will be raised in defendants' responsive pleadings.  Among the motions, which must be decided before any other proceedings in this case, is the defendants' forthcoming Objection to Venue and Motion to Transfer Venue to the clearly preferred venue in

 Richmond.  With all due respect, the Salem Circuit Court has no basis for venue in this case because the official offices for all named defendants are in the City of Richmond.  Even if it were arguable that Delegate Morgan Griffith has an office in Salem, his "official" office is in Richmond.  In any event, this suit against him is utterly improper, intrusive, and in violation of the doctrine of legislative immunity.  He and all the other legislators must be dismissed as parties, and this suit transferred to the City of Richmond, before any further proceedings ensue.

1.
Expedited discovery is unnecessary because it is impossible for this Court to provide any remedy which would not totally disrupt the General Elections already scheduled for November 6, 2001.

Plaintiffs claim they need expedited discovery in order for this "Honorable Court to have enough time to consider the evidence in this case and issue its ruling in time for candidates and voters to prepare adequately" for the upcoming general election in newly-drawn districts.  (Pls.' Mot. ¶ 3).  This goal stated by this claim is unattainable.  Even if this Court ordered new districts to be drawn today, it would still be impossible to hold a timely general election for the House of Delegates on November 6, 2001.  (See Quinn Aff. ¶¶ 20-23, attached as Exhibit 1).  The problem is even further compounded by the sixty-day period required for preclearance review by the Department of Justice.  The only reasonable course of action for this Court to take is to allow this case to proceed to judgment under the rules in a timely fashion.  If this Court should find ultimately that plaintiffs are entitled to some form of relief, then it can fashion an appropriate remedy, including ordering new House of Delegates elections to be held next year, in 2002.

A three-judge panel for the United States District Court, Western District of Virginia, including Judge Emory Widener, Judge James H. Michael and Judge Jackson Kiser, addressed the issue of remedy most recently in Republican Party of Virginia v. Wilder, 775 F. Supp. 400 (W.D. Va. 1991), aff'd, 501 U.S. 1278 (1991).  In Wilder, fifteen Republican legislators and others filed suit alleging "partisan gerrymandering," where those fifteen Republicans and one Independent had been "paired" in eight new districts established in the 1991 House of Delegates redistricting plain.  The court declined to grant any relief enjoining the upcoming elections, explaining its decision as follows:


The court in Cosner v. Dalton, 522 F. Supp. 350 (E.D. Va. 1981), held the 1981 reapportionment plan for the House of Delegates to be unconstitutional.  However, in its order entered August 25, 1981, it allowed the elections scheduled for the following November to take place under the invalidated plan because it "believe[d] that a strong and representative turnout for the House election depend[ed] on holding it on [the date of the general election in November]."  522 F. Supp. at 364.  The court considered redrawing the map itself or giving the legislature time to redraw the districts, but felt that either method would result in a delay in the election.  522 F. Supp. at 363-64.

. . . .


Any legislative change in district lines would have to be submitted for preclearance under the Voting Rights Act.  Therefore, it would not be unlikely that if the Republicans' motion were granted, the House elections could not proceed as scheduled.  As in Cosner, we believe there is a strong public interest in holding the House elections at the same time as the general election in November.  Otherwise, low voter turnout might well occur.  Just as importantly, we believe the public interest favors an electorate familiar with its candidates and elections conducted in an orderly way within easily understood boundaries.

       . . . .


In Cosner, a plan, although found to be unconstitutional, was allowed to be implemented.  We believe that HB 3001, not presently held invalid, should be accorded the same treatment.

Wilder, 744 F. Supp. at 407.


The question of state court ordered relief is further complicated by the fact that any injunction or other order entered by this Court which affects the upcoming November elections would itself be subject to preclearance review by the Department of Justice under the Supremacy Clause of the United States Constitution.  See Hathorn v. Lovorn , 457 U.S. 255, 265 (1982) ("Respondents do not dispute that the change in election procedures ordered by the Mississippi courts is subject to preclearance under § 5"); see also 28 C.F.R. § 51.18 (exempting certain "Federal court" orders from preclearance review).


In this case, there is no need whatsoever to burden this Court or the parties with expedited proceedings.  If an entitlement to relief is established after a trial on the merits conducted in accordance with the Rules of Court, an appropriate remedy can be fashioned then.


2.
Plaintiffs have failed to establish entitlement to expedited discovery.

Plaintiffs' Motion for Expedited Discovery is not premised upon narrowly tailored requests designed to elicit specific, identified information.  Rather, it is a broad, sweeping fishing expedition, seeking thousands of pages of documents, thirty-three interrogatory answers and eleven depositions of immune, privileged legislators—all within the next ten days, and before the defendants have filed any responsive pleadings.  There is simply no precedent supporting such an extraordinary request.

Defendants have found no Virginia—nor any Fourth Circuit—cases where a defendant has been required to respond to a plaintiff's discovery requests on or before the due date of the defendant's initial responsive pleading.  Only where parties have already been heard on the merits and made some showing of their likelihood of success has a court allowed expedited discovery.  See Ciena Corp. v. Jarrard, 203 F.3d 312 (4th Cir. 2000); Dan River v. Unitex Ltd., 624 F.2d 1216 (4th Cir. 1980).  In this case, the defendants have not even filed their initial responsive pleadings, much less appeared before the court to address the merits of the case.


A review of how other jurisdictions have dealt with expedited discovery requests reveals that such cases have generally arisen in the context of a preliminary injunction.  In Notaro v. Koch, 95 F.R.D. 403 (S.D.N.Y. 1982), the court ruled that plaintiffs who seek expedited discovery should demonstrate: (1) irreparable injury; (2) some probability of success on the merits; (3) some connection between the expedited discovery and the avoidance of the irreparable injury; and (4) some evidence that the injury that will result without expedited discovery looms greater than the defendant will suffer if the expedited relief is granted.  Notaro, 95 F.R.D. at 405.  Plaintiffs have failed to make any of these showings in this case.  In  The Irish, etc. v. Guiliani, 918 F. Supp. 728 (S.D.N.Y. 1996), the court, in denying the request for expedited discovery, noted  that where "a sizable portion of the documents sought are subject to Freedom of Information Act," such requests "could have been made at any time prior to the filing of this action."  Guiliani, 918 F. Supp. at 731.  In this case much of the information sought by plaintiffs already is available in the committee hearing transcripts and videotaped floor debates, and the Section Five submission to the Department of Justice.


The Guiliani court noted how unfair it would be to the defendants "to be saddled with the added burden of voluminous discovery" at the same time that the defendants were trying to litigate the merits.  Guiliani, 918 F. Supp. at 731.  Here, it would be patently unfair to require these defendants to respond to voluminous discovery requests by July 27, 2001 when, during that same small window of time, they must prepare their dispositive motions, which are due on July 27, 2001.  It is particularly unfair when much, if not all, of the information, is available to the general public.  With so much available information, surely the plaintiffs could have focused their discovery requests instead of submitting "off the shelf" discovery requests that ask for "any" and "all" information regarding the 2001 redistricting plans.  It would be inappropriate to ask for this information under normal circumstances, but to submit them now and expect the defendants to complete them by July 27, 2001 is absurd.


Even where success on the merits is likely, a court will still consider whether the discovery request is "overly broad or burdensome" before granting expedited discovery.  Twentieth Century Fox Film Corp. v. Mow Trading Group, 749 F. Supp. 473, 474 (S.D.N.Y. 1990) (noting that evidence introduced at preliminary injunction hearing demonstrated "a clear case of copying") (emphasis added); Ellsworth Associates, Inc. v. United States, 917 F. Supp. 841 (D.C. 1996) (granting expedited discovery where parties had submitted a stipulated scheduling order that "limits the scope of the plaintiffs' request to certain government records") (emphasis added); Onan Corp. v. United States, 476 F. Supp. 428 (Minn. 1979) (finding that "limited [expedited] discovery to prepare for a possible preliminary injunction motion," "[d]epositions . . . if limited to [a particular issue]" and "some limited document production on this issue should be permitted") (emphasis added).  In this case the requests for discovery are very broad and burdensome, and it is highly unlikely that that the plaintiffs are likely to succeed in overturning a plan that has survived rigorous review by the Department of Justice and received full approval.


Even more troublesome is plaintiffs' demand to force the depositions of eleven legislators on this expedited schedule.  Any such depositions are absolutely barred by Va. Code § 30-6 and constitutionally mandated legislative immunity.  The Court may take notice that the legislature currently is in session for the purpose of drawing Congressional redistricting plans, among other things.  Section 30-6 provides that during any session "and for five days before and after," legislators shall not be "subject to process as a witness in any case, civil or criminal."


Legislator depositions also are barred by the constitutional doctrine of legislative immunity.  Article I, § 6 of the United States Constitution provides in part that "for any Speech or Debate in either house, [the Senators and Representatives] shall not be questioned in any other place."  The Constitution of Virginia contains this identical language in Article IV, § 9:  "Members of the General Assembly… for speech or debate in either house shall not be questioned in any other place."  Given the identical language of the state and federal provisions, the federal cases are persuasive if not controlling authority in the interpretation and scope of the Virginia constitutional provision.  See I A. Howard, Commentaries on the Constitution of Virginia 513 (1974).


This constitutional language consistently has been construed by courts not only to impose an absolute bar to suit against legislative officials arising out of their legislative acts, but also "to prevent legislators from having to testify regarding matters of legislative conduct, whether  or not they are testifying to defend themselves."  Schlitz v. Commonwealth, 854 F.2d 43 (4th Cir. 1988) (emphasis added); see also Greenburg v. Collier, 482 F. Supp. 200 (W.D. Va. 1979) (motion to quash granted against subpoena seeking to take witness deposition of Del. Ralph Axselle).


In civil actions, the privilege is absolute.  See Minpeco v. Conticommodity Services, Inc., 844 F.2d 856 (D.C. Cir. 1988).  As the court noted in Minpeco, one purpose of the privilege

is to shield legislators from private civil actions that "create a distraction and force members to divert their time, energy and attention from their legislative tasks to defend the litigation."  Eastland v. United States Servicemen's Fund, 421 U.S. 491, 503 (1975).  A litigant does not have to name members of their staffs as parties to a suit in order to distract them from their legislative work.  Discovery procedures can prove just as intrusive.

Minpeco, 844 F.2d at 859.  Clearly, plaintiffs' motion seeking to take the depositions of eleven current members of the General Assembly is improper and must be denied. 

3.
Defendant's Motion for Protective Order and Stay of Discovery should be granted.

Defendants' Motion for Protective Order and to Stay Discovery must be granted, not only to prevent plaintiffs, as outlined above, from seeking to take illegal and inappropriate depositions of eleven named Delegates and Senators, but also because this Court must first decide the fundamental and dispositive issues which will be raised in defendants' responsive pleadings.


First, the City of Salem is not the appropriate venue for this action.  Plaintiffs effort to place venue in Salem is contrived and a sham.  Pursuant to Va. Code § 8.01-261(2), the only preferred venue for actions against state officials, sued in their official capacities, lies in the county or city where the official has his or her "official office."  Because of the relief being sought (i.e. declaratory and injunctive), the only logical conclusion is that plaintiffs have filed suit against all the defendants for actions taken in their official capacities.  All named defendants maintain their "official offices" in the City of Richmond, and thus preferred venue is in Richmond.  Such preferred venue is mandatory.  Pursuant to Va. Code § 8.01-265, no action enumerated in Va. Code § 8.01-261 "shall be . . . retained by a forum not enumerated in such category" "except by agreement of all parties." 

Moreover, the conduct that plaintiffs seek to enjoin—holding elections under the redistricting plans and certifying the results—will be implemented by the State Board of Elections in Richmond.  Pursuant to Va. Code § 8.01-261(15), an action for injunctive relief must be brought where "the act is to be done, or being done, or is apprehended to be done."  Plaintiffs cannot properly seek to enjoin conduct that has already concluded, as is the case with all of the conduct plaintiffs allege occurred in Salem.  In addition, as discussed more fully below, Cameron P. Quinn in her official capacity as Secretary of the State Board of Elections is the only necessary and proper defendant named in this action.  Accordingly, preferred venue lies in the City of Richmond, and this case must be transferred before the Court takes any further action.


Also, as already noted, legislative immunity absolutely bars this suit against the named defendants that are members of the General Assembly.  The suit relates to actions taken within the sphere of their legitimate, legislative activities—the drafting and enactment of the redistricting plans.  Accordingly, any judicial inquiry into the performance and motivation for their legislative acts is absolutely barred and they may not be made to answer or defend themselves for the performance of their official duties.  United States v. Brewster, 408 U.S. 501, 512 (1972); Gravel v. United States, 408 U.S. 606, 616 (1971); Schlitz v. Commonwealth, 854 F.2d 43, 45 (4th Cir. 1988).  The Governor and Lieutenant Governor are similarly shielded by legislative immunity for any involvement in the passage and enactment of the redistricting plans.  These parties must be dismissed from this action before any discovery ensues.


In addition, while the Governor, Lieutenant Governor and Attorney General have a general authority to enforce the laws of the Commonwealth of Virginia, they lack the specific statutory authority that would make them necessary parties to this action.  Indeed, all but one of the named defendants are unnecessary and improper parties to this action.  Va. Code § 8.01-5 provides in pertinent part that "parties misjoined may be dropped by order of the court at any time as the ends of justice may require."  The Governor, Lieutenant Governor, Attorney General and members of the General Assembly are not responsible for and do not administer the elections that will be held under the plans; that is the responsibility of the State Board of Elections.  Because the relief requested by the plaintiffs does not implicate these defendants' official duties, their continued presence in the suit is not necessary to accord full relief to the other parties in the suit.  These unnecessary and misjoined parties must be dismissed before any discovery is allowed in this action. 


Finally, each of plaintiffs' claims on the merits are superficial on their face, and suggest that plaintiffs have no likelihood of success on the merits.  First, their "racial discrimination" claims already have been considered and rejected by the Department of Justice in the preclearance process, and are belied by the fact that no minority organization or civil rights advocacy group interposed any objection whatsoever to the House or Senate plans during the review process.  See 28 C.F.R. § 51.29.  Second, the alleged "gender discrimination" claim is unprecedented under any legal theory and finds no support in their "statistically insignificant" factual allegations.  Third, plaintiffs' "partisan gerrymandering" claim cannot succeed where the factual allegations themselves show the House of Delegates redistricting to be less partisan (13 Democrats paired in seven districts) than the 1991 plan (15 Republicans and one Republican leaning Independent paired), where a partisan gerrymander claim was rejected by the courts.  See Wilder, 774 F. Supp. 400.  The "Unequal Representation" claim is utterly untenable—here, plaintiffs assert a constitutional violation because the redistricting was not based upon "statistically adjusted, more accurate population figures," ignoring that the Federal Bureau of the Census itself refused even to release the so-called adjusted data, because it was deemed unreliable and inaccurate.  And finally, plaintiffs' claims that the districts violate standards for compactness and contiguity cannot pass muster under the Virginia Supreme Court's decision in Jamerson which upheld the far more unusual and distorted appearing districts created in the 1991 Virginia Senate plan.


In summary, plaintiffs have failed to show a need for entitlement to any discovery before the parties are at issue in this case, much less the unprecedented expedited discovery they ask this Court to order.  For all these reasons, plaintiffs' Motion for Expedited Discovery and Leave to Take Depositions, etc. should be denied, and defendants' Motion for a Protective Order and to Stay Discovery should be granted.




Respectfully submitted,
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�The purpose of the doctrine "is to prevent legislators from having to testify regarding matters of legislative conduct, whether or not they are testifying to defend themselves." Schlitz v. Commonwealth, 854 F.2d 43 (4th Cir. 1988); see also Greenburg v. Collier, 482 F. Supp. 200 (W.D. Va. 1979) (motion to quash granted against subpoena seeking to take deposition of Del. Ralph Axselle).


�As of this writing, undersigned counsel has contacted, either personally or through their official representative, nine of the eleven named legislators, and all have indicated they intend to assert their legislative privilege.
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